IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI BENCH

ORIGINAL APPLICATION NO 702 OF 2015
I'ISTRICT : PUNE

Shri Vijay Dattatray Sawant, )
Flat No. D-14, Rohan Garden, )
Near Eklavya College, Kothrud, )
Pune 411 0C 8. )...Applicant

Versus

1. The State of Maharashtra )
Through Chief Secretary, )
Mantrszlaya, Mumbai 400 032. )

2.  Principal Secretary,
[Coope:ration and Marketing],
Cooperation, Marketing and
Textile Department, Mantralaya,
Mumb:i 400 032.

— et et met et




)

3. The Additional Director General of
Police, Anti Corruption Pureau,

M.S, Mumbai.

4. Joint Secretary,
Home Department, Mantralaya,

Mumbai 400 032.

5. Joint Secretary,
Cooperation Department,

Mantralaya, Mumbai 400 032.

O.A Ne 702/2015

— ——— S

)
)

)...Respondents

Smt Punam Mahajan, learned advocate for tt e Applicant.

Smt Kranti S. Gaikwad, learned Presenting Officer for the

Respondents.

CORAM : Shri Rajiv Agarwal {Vice-Chairman)

DATE : 10.03.2016

ORDER

1. Heard Smt Punam Mahajan, learned advocate

for the Applicant and Smt Kranti S. Gaikwad, learned

Presenting Officer for the Respondents.

2. This Original Application has been filed by the

Applicant, who is seeking quashing of his suspension
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order dated 2.4.2014 and also challenges order dated
10.8.2015 rejecting his representation dated 27.5.2015
for review of his suspension by the Suspension Review

Committee.

3. Learned Counsel for the Applicant argued that
the Applicant was placed under suspension by orde:r
dated 2.4.2014 when a criminal case was registered
against him on 28.1.2014 under the Prevention of
Corruption Act. Learned Counsel for the Applicant
argued that the Anti Corruption Bureau (A.C.B) put
pressure on the Government to place Applicant under
suspension, by writing on 5.2.2014, 3.3.2014,
18.3.2014and 4.4.2014. Learned Counsel for the
Applicant contended that the Applicant had brought to
light massive fraud in the Ganesl: Cooperative Bank,
Nasik. As a result, false allegations of bribe taking were
made against the Applicant by interested persons..
Learned Couinsel for the Applicant stated that Shri N.K.
Suryavanshi and Shri Shivshanr Vithal Patil, have been
reinstated and posted on non-executive posts, though
criminal cases are pending against them under the
Prevention of Corruption Act. The Applicant is put to

discrimination and his representation is rejected.

4, Learned Counsel for the Applicant contended
that Government has issued a Resolution (G.R) on

14.10.2011 which provides guidelines regarding




=
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~ontinuation of suspension of the Government
employees against ivhom criminal cases /departmental
enquiries (D.E) are pending. Another G.R dated
31.1.2015 has been issued which lay down guidelines to
be followed when considering the case of revocation of
suspension by the Review Committee constituted under
G.R dated 14.10.2011. Sanction to prosecute the
Applicant was grar‘ed by Government on 31.12.2014.
Charge sheet in Special Case No. 12/2015 has been filed
against him on 12.2.2015. He is under suspension for
more than one year and D.E is started against him. The
Applicant fulfils all the conditions as per G.R dated
31.1.2015 and also G.R dated 24.4.2015 issued by
Cooperation and Tex:iles Department. The Applicant had
earlier filed O.A no 1066/2014, before this Tribunal. By
order dated 5.5.2015, this Tribunal had directed the
Respondent no. 2 to place the case of tlie Applicant
before the Review Committee and pass orders, within
three months from the date of the order.

D. Learned ¢ 'nunsel for the Applicant argued that
a1 Departmental Enquiry has also been initiated against
the Applicant. The Respondent no. 2 had pu* up a noting
on 9.7.2015, stating that the Applicant fulfils conditions
laid down in G.Rs dated 31.1.2015 and 24.4.2015, for
ceinstatement. However, the Review Committee which
met on 21.7.2015 and then on 1.8.2015, rejected the

representation of the Applicant. Learned Counsel for the
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Applicant stated that Review Commiittee has ostensibly
rejected the case of the Applicant feor reinstatement, as
some sections under IPC are invoxked against him ac
stated in the affidavit in reply of the Respondents.
However, in FIR against him, no sections of I.P.C have
been invoked. Learned Counsel for the Applicant relied
on various judgment of Hon. Supreme Court in M.&
Gill’s case 1978 AIR 851, that no reasons not
mentioned in the order can be cited later to justify the

order of the Review Committee.

6. Learned Presenting Officer (P.O) argued on
behalf of the Respondents that the Applicant has raisec
the issue that other Government smployees, who are
facing prosecution have been reinstated and there is
discrimination against the Applicant. Learned Presenting
Officer argued that facts and circumstances in each case
of suspensicn are different. The other persons mentioned
by the Applicant are not before this Tribunal. Unless it
can be demonstrated that facts and circumstances are
identical, or the other persons wer. co-delinquents/co-
accused, it cannot be said that the Applicant is put to
any discrimination. Learned Presenting Officer argued
that if the argument of the Applicant is accepted, it would
lead to chaotic situation. Even reinstatement of one
person facing criminal charges, will result 1n
reinstatement of all persons facirg criminal charges.

Learned Presenting Officer argued tnat each case has to
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oe examined in the iight of facts and circumstances of
that case and no case of discrimination is .nade out by
the Applicant.

7. Learned Presenting Officer stated that there
was no pressure bv A.C.B on the Government to place
‘he Applicant under suspension. A.C.B is within its
powers to make recommendations in ‘+his regard,
considering the gravity of charges against a Government
servant, to the Government. In the present case, it was
“he decision of the Government to place tle Applicant

under suspension.

8. Learned l'resenting Officer argu«d that just
because sanction for prosecution is granted and charge
sheet 1s filed, it is not rmandatory for the Review
—-ommittee to reinstate a Government servant., If that
was the case, therz was no need to have a Review
Committee at all. uch a Commitiee has to exercise
powers considering totality ¢f ail circumsta:.ces. In the
present case, the Committee in its meeting held on
1.8.2015 has considered all tlie facts and circumstances
and has decided not to recommend the Applicant’s

reinstatement.

9. Learned Presenting Officer statod that the
charge sheet filed against the Applicant before Special

Judge, Nasik, clearly mentirns that it is filed under
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sections 7, 13(1)(d) and 13(2) of the Prevention of
Corruption Act and under sections 167, 478 and 471 of
the Indian Penal Code. Learned Presenting Officer arguead
that G.R dated 14.10.2011 and other G.Rs have not
modified the Maharashtra Civil Services (Discipline &
Appeal) Rules, 1979. The Disciplinary Authority has to
consider the recommendations of the Review Committee
and take its own decision under Rule 4 ibid. Learned
Presenting Officer also cited judgment of this Tribunal
dated 21.4.2015 in O.A no 668/2014 in support of her

arguments.

10. Let wus first examine the issue of
discrimination. The Applicant has enclosed copies of file
notings and order of reinstatement of Shri Jivane
Deputy Secretary, Shri Chavan, Section Officer and Shri
More, Clerk-Typist in Urban Development Department. It
is stated that the conditions mentioned in G.Rs datec
12.2.2013 and 31.1.2015 are fulfilled in their cases, and
the Review Committee has recommended their
reinstatement and posting in ron-executive posts.
Similarly Shri Mahesh Narayan Salunke-Patil, Deputy
Registrar of Co-operative Societies was reinstated, though
he was caujht red handed while accepting bribe. Somec
other cases are mentioned. Rule 4 of the Maharashtra
Civil Services (Discipline & Appeal) Rules, 1979 deals

with suspension. Rule 4(35) reads:-
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“5(a) An order of suspensiocn made or deemed to

(b)

(©)

have been made under this rule shall
continue 7> remain in force until it is modified
or revoketd by the authoerity competent to do

S0O.

Where a Government scrvarnt is suspended or
is deemed to be suspension (whether in
connectior. with any disciplinary proceedings
or othervise), and any other disciplinary
proceedings is cornmenced against him during
the continuance of that suspension, the
authority competent to place him under
suspension may, for reasons to be recorded by
it in wriing, direct that the Government
servant shall continue to be under suspension
till the termination of all or any of such

proceedings.

An order of suspension made or deemed to
have beerr made under this rule may at any
time be :nodified or revoked by the authority
which male or is deemed to have made the
order or by any authority to which that

authority is subordinate.

Provided that where a criminal offence is

registered against a Government servant, the
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recommendation of the Suspension Review
Committee constituted by the Government in
this behalf, shall be obtained by the authority
which has made or is deemed to have made
the suspension order or by any authority to
which that authority is subordinate before
revoking or modifying the order of suspension

of such Government servant.”

From this, it is clear that the Authority which has powers
to revoke suaspension has to obtain and consider the
recommendations of the Review Committee. Such e
Review Committee is envisaged wunder G.R dated
14.10.2011. However, rule does state that the
recommendation of the Review Committee are binding on
the authority. G.R dated 31.1.2015 deals with the cases
where criminal cases under the Prevention of Corruption
Act have been filed against Groun ‘A’ and Group B’
Government servants. Instead of Chie” Secretary, Review
Committee is headed by the departmental Secretary
Para 5 of this G.R reads:-

T Ui, AWAEE el feter, Eeie 9%/90/2099 AEi| (1)
IFAR AFA A AR JeAAAREN ARAYS ARl AR HTATT A=A
URARIGHTd TTALMROMUD FMe AUl Tt TR HeRlld Add.

(9) daftrm it aiwnfipe Jed e i aeiaram A’
niEreE=tied Figt Reett s,
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(R) Vi@ e U e Ganali Al I Hed AHe AuRIUTs
AR AT A

(3) JdiEa 3UER! @i feam weadt @ Tige 3t | e Al
e Frepwidl yda gla meam 3 BEheiEel FERAS daRr wvar
Jat.”

it is clear that if tb: three conditions are fulfilled such
cases are considercd positively for reinstatement. The
claim of the Applicant appears to be that if these
conditions are fulfilled, the Review Commiitee has no
choice but to recommend reinstatemeant of a suspended
Government servant. However, such an interpretation is
difficult to accept. 17 that was the case, Rule 4(5) of the
Maharashtra Civil Services (Discipline & Appeal) Rules,
1979 could have stated that a suspended Government
servant will be reinstated once these three canditions are
fulfilled. However, if a Review Commitiee has to give its
recommendations, 1is hands cannot be tied before hand
and it has to have discretion to make reconimendations
considering all facts and circumstaiices.  Similarly, the
Disciplinary Authority (or Authority competent to revoke
suspension) has to apply 1z mind on the
recommendations of the Review Committee and take
decision. Otherwise, the Review Commiitee would
:xercise powers of revocation of suspension, which is not

provided in the Rules.
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11. The Respondents have explained the material
difference in the case of the Applicant and the cases or
Shri Suryavanshi and Shri Patil, ‘'vho were reinstated
though criminal cases were pending against them under
the Prevention of Corruption Act. It is mentioned that
additional sections of [.P.C 167, 468 and 471 have been
invoked against the Applicant and his case is materially
different from other cases. This is stated in para 28 of the
affidavit in reply dated 17.11.2015. In his rejoinder, the
Applicant has not denied that charze sheet against him
contains charges under the above mentioned sections or
the Indian Penal Code. This in my view confirms the
contention of learned Presenting Officer, that in
suspension cases, no two cases can be identical, unless
the persons are co-delinquents or co-accused. In such
cases also, there may be material differences. The person
whose cases have been cited by the Applicant are no:
before this Tribunal. Considering all these facts, the
claim of the Applicant that he is being discriminated has

to be rejecte 1.

12. The claim of the Applicant that he fulfils the
conditions in G.R dated 31.1.2015, and therefore, the
Review Committee was bound to recommend his
reinstatement has been examined and it cannot be
accepted. Tne Review Committee is not governed by rigid
guidelines and has powers to exercise discretion.

depending upon facts and circumstances of the case.
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Otherwise, there is no need 1o have a Committee at all
and the provisions can be incorporated in the rules. The
Review Ccommittee wn 1ts meeting held on 1.8.2015 has
considered facts anc circumsiances oi the case in great
detail. The Applicant was heard by the Respondent no. 2.
No case has been made out tc interfere with the
recommendations of the Review Comniittee. This
Tribunal cannot replace its view with that of the Review

Committee

13. Learned -“nunsei for the Applicant argued that
charges of I.P.C under sectionn 167, 468 and 471 are not
made out against the Applicant as the repo:t submitted
by him against the office bearers of Ganesh Cooperative
Bank cannot be called a forgery. Learned Counsel for the
applicant stated thar the anticipatory bail application of
all the accused in “ranesh Cooperative Bank, Nasik were
refused by Hon'’ble 3ombay High Ceourt in Anticipatory
Bail Application no S67/2014 in Criminal Application no.
368/2014. In fact, on the basis cof the report of the
Applicant, the office bearers have been criminally
oroceeded with. I do not think that Tribural can have
any view in this issue. It has to be decided by the
learned Special Judzre, Nasik, before whom the charge

sheet has been filed against tiic Applicant.

14. Learned Counsel iur the Applicant relied on

‘he following judgments:-
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(i) Fateh Singh Meena Vs. Chairman & M.D, J.V.V.FF
Ltd and another, Civil Writ Petition no 3247/2013,
Rajasthan High Court. It is observed that:

“The F.LLR in the present matter was registered ir.
the month of April, 2012, htowever, order of
suspension was not passed immediately thereafter.
rather it was passed when it was commended by the
A.C.B vide its letter dated 21.9.2012 at annexure-7.
The direction to place the Petitioner under
suspension should not have been given by the
A.C.B. Again the A.C.B shnuld understand its
limited role of investigation aid not to enter into
administrative work or to command the respondents
/departments concerned, for suspension. The order
of suspension was passed on 26.9.2012, i.e.
immediately after receipt of letter of the A.C.B datec
21.9.2012. It was at the s'age when even the
prosecution sanction was nct granted and fact

finding enquiry was favourable to the petitioner.”

In the present case, in para 18 of the affidavit in reply of
the Responcent dated 17.11.2015, the Respondents have
stated that:

“18. With reference to Para 6.16, 1 say the
petitioner state that as per letter dated 3.3.14 and
18.3.14 send by Anti Corruption Bureau to
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respondent no. 2. ACB has been pressurizing the
Respondent ro. 2 to suspend the petitioner, but this
is not true because as per letter dated 3.3.14 and
18.3.14 send by anti corruption bureau to
respondent no. 2, ACB has informed to Respondent
no. 2 as Competent Authority, about case against
petitioner and requested to suspend him, because
the petitioner 'had been trapped red handed in
corruption case¢, which has very serious criminal
charges and so offennce is registered against the
Petitioner. So absolutely there was no undue
pressure by ACB and decision taken by Government
to suspend petitioner is on total me:it and with
application of mind. So petitioner has not been

given any arbitrarv and discriminatory treatment.”

It is clear that the Government was not pressurized in
the present case, but decided to place the Applicant
ander suspension alter considering tne facts before it

The case is clearly distinguishable.

Ajay Kumar Choudhary Vs. Unica of India &

Another Civil Appeal no 1912 of 2015. 8.C. It is held
by Hon. Supreme Court that:-

“We, therefore, direct that the currency of a
suspension order should not extend beyond three

months if within this perniod the memorandum of
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charges/charge-sheet is not :served on delinquen-
officer/employees, if the Memorandum  of
charges/Charge sheet is served, a reasons order

must be passed for extension of suspension.”

In the present case, charge sheet in the criminal case
against the Applicant has been filed. In addition.
Memorandum of Charges has been served upon him in
the Departmental Enquiry. His snuspension has been
extended by rejecting his request for reinstatement by
impugned order dated 10.8.2015, based on the
recommendations of the Review Committee, which has
examined his case in great detail. The case is clearly

distinguishable.

(111) M.S Gill Vs. Chief Election Commissioner,
New Delhi, 1978 AIR 851. Learned Counsel for the
Applicant argued that the decision of the Review
Committee 1:0t to reinstate the Applicant, did not disclose
that the Committee has distinguished his case as
charges under various sections of I.P.C were levelled
against him, in addition to the charges under Prevention
of Corruption Act. The claim of the Government that the
Applicant’s case is different from other employees, who
were reinstated pending criminal cases under Prevention
of Corruption Act cannot be accep‘ed. It is seen that
Review Committee has given detailed reasoning for its

recommendations, which have been accepted by the
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Government. It is a fact that various charges under [L.P.C
are invoked against the Applicant. His case 1s definitely
different from other cases. The judgment is not applicable
in the present case as the decision of the Review

Committee as it is, cannot be faulted.

(1v) Shailendra Vasant Panpatil V:. State of
Maharashtra & others, Writ Petition no. 5498 of
2012, Bombay High Court. In this case, Hon’ble High

“ourt has observed that:-

“That apart, th*s Court is anxious, to find that the
petitioner is being paid 75 per cent of his salary as
subsistence allowance, which is mnothing but
payment from the public exchequer, without getting
any work done from him. For the last five years, he
is being paid "5 per cent of his salary sitting at
home. The question is about wasteful expenditure

of public money for the last five years.”

The Hon’ble High Court directed that the Review
Committec to consider all the relevant aspects in proper
perspective. In that case, the suspended employee was
under suspension fi.¢ 5 years. The incident in respect of
which offence was registered was prior to his
employment. All these facts were not consitered by the

Committee in proper perspective. Facts are entirely
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different ir the present case, and the case is

distinguishable.

(v) Supreme Court judgmsnt in Kalabharti
Advertising Vs. Hemand Vimalnath Narichania &
others arising out of SLP no 25043-25045 of 2008.
Learned Counsel for the Applicant argued that passing
an order for an unauthorized purpose constitute malice
in law. Where malice is attributed to State, it can never
be case of versonal ill-will or spit¢ on the part of the
State. It is an act which is taken with an oblique or
indirect object. It means exercise of statutory power for
“purposes foreign to those for which it is in law

intended.”

In the nresent case, I am unab'e to hold that either
the order of suspension dated 2.4.2014 or the impugnec
order dated 10.8.2015 has been passed for any purpose
which is foreign to the law. Both the orders have been
passed in excrcise of powers under tie rules (order dated
2.4.2014) and as per provisions of r:levant G.Rs and the
relevant rules (order dated 10.8.2Ci5). [ do not think

that it is a case of legal malice.

(vi) Judgment of Nagpur Bench of this Tribunal
dated 18.11.2015 in O.A no 424/2015. This judgment

is based on Ajay Kumar Choudhary’s case (supra;
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judgment of Hon’ble Supreme Court, which has already

heen discussed abov-=.

15. The Applicant has not been able to make out a
case for judicial 1ntervention in the matter of his
suspension. Havin: regarding to the facts and
circumstances of the case, this Original Application is
dismissed with no crder as to costs. This order will not
some in the way of e Applicant to seek review again for

his reinstatement.

Sd/- g
(Rajiv Agafival)
Vice-Chairman
Place : Mumbai
Date : 10.03.201%5
Dictation taken by - A.K. Nair,

H:\Anil Nair\Judgments\2016\1. March 2016\0.A 702.2015 Suspension order
challenged SB.0316.doc
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